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HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District: Sonitpur
In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present   : Mrs.Chitra Rani Saikia, AJS

Monday , the 24  th   day of June ,2013  

Money Suit No. 20 / 2009

Pushpa Devi Choudhury ………… Plaintiff
-Versus-

Tezpur Road Link  ………… Defendant

The suit coming on for final hearing on 11th June  2013  in the presence of :-

 Sri A. Goswami,                                           …………… Advocate for the Plaintiff
And

Sri T. C. Khatri                                            ……………..  Advocate for the Defendant

And having stood for consideration to this day the court delivers the following 
judgment.

JUDGMENT

1.  The brief  case of  the plaintiff  as  averred in the plaint  is  that  the plaintiff  Smti 
pushpa  Devi  Choudhury  is  the  proprietress  of  JKS Gopal  Zarda House of  S.C.Road, 
Tezpur town dealing in business of diverse Zarda and allied products . That the plaintiff  
being a married lady the business and affairs of  her  said business concern has been 
managed and looked after by her husband Sri Om Prakash Choudhury. That the plaintiff 
purchased  certain  business  goods  from Sri  Baijnathjee  &  Sons  of  M.S.  Road,  Fancy 
Bazar, Guwahati 1 for valuable consideration pursuant to their invoice dated 14.04.2005. 



That after due purchase the plaintiff as consignor booked the purchased goods with the 
defendant common carrier Tezpur Road Link for carriage from Guwahati and delivery it to 
the plaintiff  as consignee at Tezpur vide the defendant’s consignment Note No K 237 
dated 14.04.05 as PM goods in 11 packets by paying freight  of  Rs 357/-  to the said 
defendant carrier. That the defendant carrier through its vehicle No AS 12- A 7277 carried 
the said consigned goods of the plaintiff and during the course of carriage the said vehicle  
met  with  an  accident  on  15.04.05  at  Lilonpara  ,  near  Lalpool  on  N.H.  52  causing 
substantial loss and damage to the said consigned goods of the plaintiff. That after the 
said accident plaintiff’s  husband approached the defendant in its office at Tezpur and 
after much persuation the defendant delivered goods of Rs 38,577.50 only to the plaintiff 
through her husband. In spite of repeated request from the plaintiff the defendant did not  
return the balance goods to the plaintiff. That on 08.06.2005 the defendant acknowledged 
in writing the loss and damage to the plaintiff’s  consigned goods amounting to Rs 1, 
12,658.50 . That the defendant did not issue the required short certificate. That the plaintiff  
suffered financial loss in her business activities due to expected loss of profit at least to 
the tune of Rs 11, 265/- only. That the said loss to the consigned goods of the plaintiff was 
caused due to carelessness of the defendant and as such the defendant is liable to make 
good the loss of the non delivered goods of the plaintiff. Hence this suit.

2.  The defendant contested the suit by filing its written statement through its director 
Sri Bijoy Kr. Saraf.  The defendant side raised its objection on the grounds inter alia that 
the suit  is time barred and barred U/S 11 of  The Code of Civil  Procedure,  1908. The 
defendant denied its liability for the alleged loss of the goods of the plaintiff.    Hence the  
defendant prays to dismiss this suit with cost. 

3.  Upon consideration of the pleadings of both sides my learned predecessor framed 
the following issues :  

(a) Whether the suit is maintainable ? 
(b) Whether the suit is  barred by limitation? 
(c) Whether  there  was  carelessness  and  negligence  on  the  part  of  the 

defendant or its employees in respect of the consigned goods?  
(d) Whether the plaintiff is entitled to the decree as prayed for? 

4. The plaintiff side adduced the evidence of four witnesses and exhibited certain 
documents in support of its case. PW 1 Pushpa Devi Choudhury is the plaintiff. PW 2 Om 
Prakash Choudhury  is  the husband of  the plaintiff.  PW 3 Badan Chandra Nath is  an 
employee of  Tezpur Municipal  Board and he is  the official  witness.  PW 4 Raghunath 
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Prasad Dixit is the employee of Supreme Zarda House, Guwahati who used to look after 
business transaction relating to supply from places outside Guwahati. The evidence of PW 
3 and PW 4 is of not much value because they are merely formal witness. There is hardly 
any dispute that the plaintiff has been running her business and there was loss to her 
business goods carried through defendant common carrier. PW 3 and PW 4 are examined 
only for the purpose of proving the business of the plaintiff and her purchase of goods 
from Guwahati. But as there is little dispute regarding these facts the evidence of PW 3 
and PW 4 is not of much value.  Defendant side adduced the evidence of one witness and 
exhibited certain documents in its defence. DW 1 Bijoy  Kr Saraf is the Manager of the  
defendant common carrier. The relevant evidence of these witnesses shall be considered 
at relevant point. 

5. Sri A. K. Goswami, learned counsel for the plaintiff prays for passing decree in 
favour of the plaintiff . It is contended on behalf of the plaintiff that the plaintiff has duly 
proved its case. Learned counsel for the plaintiff has contended that the evidence of DW 1 
Bijoy Kr Saraf is not at all admissible because he does not have any power or authority to 
act on behalf of the defendant. 

6.  Mr T.C.Khatri, learned senior counsel appearing for the defendant has assailed 
the suit mainly on two counts. Firstly learned senior counsel has contended that the suit is  
not  maintainable  for  non  compliance  of  the  notice  as  required  under  the  provision 
enumerated  U/S 10 of Carriers Act, 1865. According  to  learned  senior counsel as this is 
a suit against common carrier , it is mandatory as per legal requirement U/S 10 of the said 
Act that notice is to be served upon the defendant within six months of the time when the 
loss or injury first came to the knowledge of the plaintiff.  It is contended on behalf of the 
defendant  that  even  according to  admitted facts  in  plaint  such  notice  was  not  given. 
Learned senior counsel has drawn the attention of this court to paragraph 5 and 10 of the 
plaint and has submitted that even from admitted facts in those paragraphs of the plaint 
the notice U/S 10 of the said Act was not given in time prescribed. It is contended on 
behalf of the defendant that in view of the facts disclosed in paragraph 5 and 10 of the 
plaint plaintiff had got knowledge of the accident on 29.04.2005 and notice was served 
upon the defendant on 09.11.2005. According to the learned senior counsel  while the 
statutory notice was not served within the time prescribed, the suit is not maintainable. 

7.  Yet another count on which learned senior counsel for the defendant assailed this 
suit is that the suit is barred by limitation. It is contended on behalf of the defendant that  
the  relief  claimed by the plaintiff  is barred by limitation.   While the alleged loss was  
caused on 29.04.2005 this instant suit is instituted on 06.06.2009, much beyond the time 
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of limitation as prescribed by The Limitation Act 1963. While the plaintiff has prayed for 
excluding the time during which the matter was pending before District Consumer Forum, 
learned senior counsel has contended that the plaintiff can not claim the benefit of Section 
14 of The Limitation Act, 1963. In support of his contention learned senior counsel has 
referred to the decision reported in  AIR 2002 SC 2768 .  Learned senior counsel  has 
drawn the attention of this court to paragraph 14 of the said decision and has submitted 
that for applicability of Section 14 of The Limitation Act, 1963 five conditions are to be 
satisfied. It is contended that in this instant case the plaintiff lacks due diligence. 

8. I  have  carefully  gone  through  the  decision  reported  in  AIR  2002  SC  2768 . 
Amongst others in this decision Hon’ble Apex court has clarified that  for applicability of 
Section 14 of The Limitation Act, 1963 the following conditions are to be satisfied : 

(i) Both  the  prior  and  subsequent  proceedings  are  civil  proceedings 
prosecuted by the same party;

(ii) the prior proceeding had been prosecuted with due diligence and good 
faith;

(iii) the failure of the prior proceeding was due to defect of jurisdiction or other 
cause of like nature; 

(iv) earlier proceeding and latter proceeding must  relate to same matter  in 
issue ,

(v)  and both the proceedings are in a court. 

9.  The evidence on record,  the  contentions raised on behalf  of  both  sides have 
received due consideration of this court. After considering the matter in its entirety this 
court has arrived at the decision as follows. 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF

Issue No (a):  Whether the suit is maintainable   ?  

10.  Maintainability of a civil suit depends upon the admitted position of the pleadings 
and not upon evidence .  In his written statement defendant has raised the plea that the 
suit is not maintainable in its form  in law as well as in facts. Sri T.C. Khatri,  learned senior 
counsel has contended that the suit is not maintainable for non compliance of the notice 
as required under the provision enumerated  U/S 10 of Carriers Act, 1865. According to 
learned senior counsel as this is a suit against common carrier , it is mandatory as per 
legal requirement U/S 10 of the said Act that notice is to be served upon the defendant 
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within six months of the time when the loss or injury first came to the knowledge of the 
plaintiff.  It is contended on behalf of the defendant that even according to admitted facts  
in plaint such notice was not given. Learned senior counsel has drawn the attention of this 
court to paragraph 5 and 10 of the plaint and has submitted that even from admitted facts 
in those paragraphs of the plaint the notice U/S 10 of the said Act was not given in time  
prescribed. It is contended on behalf of the defendant that in view of the facts disclosed in  
paragraph 5 and 10 of the plaint plaintiff had got knowledge of the accident on 29.04.2005 
and notice was served upon the defendant on 09.11.2005. According to the learned senior 
counsel while the statutory notice was not served within the time prescribed, the suit is not 
maintainable. 

11.  There is no dispute that the defendant is a common carrier as it is clearly admitted 
by  the  plaintiff  in  her  averment.  This  instant  suit  is  instituted  against  the  defendant 
common carrier for the alleged loss caused to the goods of the plaintiff during carriage 
from Guwahati to Tezpur. Now let me quote the provision of Section 10 of The Carriers 
Act, 1865 for better understanding of the legal position. 

“ Section 10. Notice of loss or injury to be given within six months.—No suit shall  
be  instituted  against  a  common  carrier  for  the  loss  of,  or  injury   to,  goods  including 
container, pallet or similar article of transport used to consolidate goods entrusted to him 
for carriage, unless notice in writing of the loss or injury has been given to him before the 
institution of the suit and within six months of the time when the loss or injury first came to 
the knowledge of the plaintiff.”

12.  From the plain reading of the provision of Section 10 of the said Act it becomes 
clear that before institution  of a suit against the common carrier notice within six months 
of the knowledge of loss of the goods is mandatory. In her plaint the plaintiff has stated 
that the defendant informed her about the alleged loss of her goods vide its letter dated 
08.06.2005.  As contended by learned senior  counsel  appearing for  the defendant  the 
plaintiff did not have knowledge of the loss of her goods on 29.04.2005. As disclosed in 
her  plaint  on 29.04.2005 the plaintiff  received goods  of  values  amounting to  Rs 38, 
577.50. Knowledge of non arrival of her goods can not be said to be  her knowledge about 
the loss of her goods. It is only on 08.06.2005 that the plaintiff had got the knowledge that 
her goods were lost. As averred in her plaint the plaintiff gave the notice u/s 10 of the said 
Act  to  the  defendant  on  09.11.2005.  Therefore,  when  08.06.2005  is  the  date  of  the 
knowledge of the plaintiff of the loss of her goods, notice U/S 10 of the said Act dated 
09.11.2005 is well within the period of six months as prescribed. As such I respectfully 
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reject the contention of learned senior counsel on this point as discussed in paragraph 5 
above.  

For  the  above  discussion  this  issue  is  decided  in  affirmative  in  favour  of  the 
plaintiff. 

8. Issue No (b):  Whether the suit is  barred by limitation?

13.  In his written statement the defendant has pleaded that the instant suit  is time 
barred. The defendant has stated in his written statement that it sent a Letter of Certificate 
of Facts dated 08.06.05 to the plaintiff as regards the accident and informed the looting of 
some of the goods belonging to the plaintiff. 

14. In her plaint as well as in her evidence on affidavit the plaintiff/ PW 1 Smti Pushpa 
Devi Choudhury  stated that she  purchased certain business goods from Sri Baijnathjee & 
Sons of M.S. Road, Fancy Bazar, Guwahati -1 for valuable consideration pursuant to their 
invoice dated 14.04.2005. That after due purchase the plaintiff as consignor booked the 
purchased goods with the defendant common carrier Tezpur Road Link for carriage from 
Guwahati  and  delivery  it  to  the plaintiff  as  consignee at  Tezpur  vide  the defendant’s 
consignment Note No K 237 dated 14.04.05 as PM goods in 11 packets by paying freight 
of Rs 357/- to the said defendant carrier. That the defendant carrier through its vehicle No 
AS 12- A 7277 carried the said consigned goods of the plaintiff and during the course of 
carriage the said vehicle met with an accident on 15.04.05 at Lilonpara , near Lalpool on 
N.H. 52 causing substantial loss and damage to the said consigned goods of the plaintiff.  
That after the said accident plaintiff’s husband approached the defendant in its office at 
Tezpur and after much persuation the defendant delivered goods of Rs 38,577.50 only to 
the  plaintiff  through  her  husband.  In  spite  of  repeated  request  from  the  plaintiff  the 
defendant  did  not  return  the  balance  goods  to  the  plaintiff.  That  on  08.06.2005  the 
defendant acknowledged in writing the loss and damage to the plaintiff’s consigned goods 
amounting to Rs. 1,12,658.50 .

15.  From the above stated averment and the evidence of the PW 1 it becomes clear 
that the defendant admitted the amount due to the plaintiff on 08.06.2005. As such the 
time limit for institution of the suit is three years as provided by Limitation Act, 1963 which 
expired in June 2008.  In her cross examination PW 1 admitted that she did not file any 
suit  earlier than this instant  suit.  According to her this suit  was instituted on 05.06.09. 
Therefore, apparently this instant suit is filed beyond the prescribed period of limitation. 
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16.  Plaintiff  has prayed for excluding the time during which this instant matter was 
pending before District Consumer Forum, Sonitpur. In her cross examination PW 1 stated 
categorically that on 08.02.2006 her husband instituted the case being No CPA 02/2006 
before the District Consumer Forum, Sonitpur. In her pleading the plaintiff averred that 
through her husband she has been diligently litigating the said case in a forum having no 
jurisdiction to try the same. It is averred that the said CPA was terminated on 30.04.08 
merely on technical ground. Therefore, the plaintiff prays for excluding the period from 
07.02.2006 to 30.04.2008 in computing the period of limitation in this instant suit. 

 Admittedly the plaintiff did not file any suit earlier than this instant suit. From the 
admitted position of the plaintiff /PW 1 it transpires that this instant suit is filed beyond the 
period of limitation. Therefore, the moot point that remains open to be decided is whether  
the plaintiff will get the benefit as provided U/S 14 of The Limitation Act, 1963 or not. The 
crux of the provision U/S 14 of The Limitation Act, 1963 lies in the fact that to get the  
benefit  of  this  provision  it  must  be  established  that  the  previous  proceeding  was 
prosecuted in a wrong forum. In the instant case admittedly the  husband of the plaintiff  
raised the instant matter before the District Consumer Forum, Sonitpur. The said Forum is 
not a wrong forum because that is the alternative remedy available for the plaintiff to make 
good the loss allegedly caused to her goods. Therefore, giving due consideration to the 
fact that husband of the plaintiff being the beneficiary is entitled to raise the matter before 
the Consumer Forum, the plaintiff can hardly claim that the time taken for prosecution of 
the  said  matter  is  to  be excluded  because  that  forum is  not  wrong  forum.  What  the 
husband of the plaintiff sought before the District Consumer Forum, Sonitpur  is alternative 
remedy available for the plaintiff. Therefore, on failure to get the required result before the 
said forum the plaintiff can not make hunt for the other forum. 

17.  Otherwise also the case of the plaintiff is time barred because she did not institute 
any suit earlier than this instant suit. Assuming that the husband of the plaintiff raised the 
matter before the District Consumer Forum without having any authority, the plaintiff can 
not claim the exclusion of the time because she herself did not agitate the matter earlier 
than this instant suit. Therefore, as admittedly the instant suit is filed beyond the period of  
limitation and as the plaintiff can not get the benefit U/S 14 of The Limitation Act, 1963, 
this instant suit is barred by limitation.  In this regard I respectfully accept the contention 
raised  by  Sri  T.  C.  Khatri,  learned  senior  counsel  appearing  for  the  defendant  as 
discussed  in  paragraph  6  above.  Learned  senior  counsel  rightly  contended  that  the 
plaintiff can not claim the benefit U/S 14 of The Limitation Act, 1963 because it can not be 
said that she showed due diligence in prosecuting the matter before the consumer forum. 
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In the result this issue is decided in affirmative against the plaintiff. 

Issue No (c):  Whether there was carelessness and negligence on the part of the 
defendant or its employees in respect of the consigned goods?  

18.  In her plaint as well in her evidence on affidavit the plaintiff/ PW 1 stated that the 
loss of the plaintiff’s goods amounting to Rs 1, 12, 658.50 was caused entirely due to 
carelessness and negligence of the employees of the defendant while the goods were in 
the custody and control of the defendant. Apart from stating that the employees of the 
defendant were negligent , there is nothing cogent and plausible in the evidence of PW 1 
to bring forth the fact of negligence as alleged.  Therefore, it can not be taken as granted  
that the defendant’s employees were negligent. 

 The evidence of other witnesses is quite silent about the aspect of negligence on 
the part of the employees of the defendant. 

 Therefore, it can not be said that the employees of the defendant were negligent in 
respect  of  the  consigned  goods  of  the  plaintiff.  In  the  result  this  issue  is  decided  in 
negative against the plaintiff. 

Issue No (d):  Whether the plaintiff is entitled to the decree as prayed for?

19. For discussion in issue (b) and issue (c) above the plaintiff is not entitled to get 
any relief in this instant suit.  Therefore, in the light of discussion in issue No (b) and (c) 
this issue is decided in negative against the plaintiff. 

ORDER
This suit is dismissed on contest with cost. 

Prepare the decree accordingly. 

The judgment is delivered in the open court and the operative part of the judgment 
is pronounced in the open court today, Wednesday, the 24th day of June 2013 under my 
hand and seal.  

                                                                                                 Chitra Rani Saikia
                                                                                                Munsiff No 1, Tezpur
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ANNEXURE

1. Plaintiff’s witnesses: 

 (a) PW 1: Smti Pushpa Devi Choudhury (the plaintiff)
 (b) PW 2: Om Prakash Choudhury
 (c) PW 3 : Sri Badan Chandra Nath
 (d) PW 4 : Surya Prakash Dixit 

2. Plaintiff’s exhibits:

Exhibit 1: Invoice of Shree Baijnathjee            
Exhibit 2 --  Receipt of Tezpur Road Link
Exhibit 3---  counterfoils to deposit money
Exhibit 4---- Letter from plaintiff to the defendant              
Exhibit 5 --- Letter from plaintiff to the defendant              
Exhibit 6 --- Letter from defendant to the plaintiff.
Exhibit 7 --- Notice under Carriers Act
Exhibit 8 --- Postal Registration Recipt
Exhibit 9--- Cancelled 
Exhibit 10--- Consignment Note
Exhibit 11 to 15 -    stand cancelled. 

3. Defendants’s witness:

DW 1 –Bijoy Kr. Saraf

4. Defendants’s exhibits: 

Exhibit A— Consigment letter No K 237 dated 14-04-2005
Exhibit B – Original complaint filed by Sri Om Prakash Choudhury, husband of the  

 plaintiff
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Exhibit C— Examination in chief of Om Prakash Choudhury (PW 2) in CPA Case No 
 02/2006 

Exhibit D – The cross examination of Sri Om Prakash Choudhury in CPA Case No 
02/2006

Exhibit E – Judgment in CPA Case No 02/2006 
Exhibit F— The Letter of Certificate of Facts dated 08.06.2005 
Exhibit G – The Invoice reflecting the mode of payment 
Exhibit H— Original Case record of CPA Case No 02/2006 
Exhibit I – Defendant’s written statement in CPA Case No 02/2006 
Exhibit J – Evidence of Md Noor Jaman Hoque in CPA Case No 02/2006 
Exhibit K – Copy of FIR dated 16-04-2005 
Exhibit L – Report of DTO 
Exhibit M -- Certificate from I/C Lalpool Police Out Post dated 23-04-2005 
Exhibit N – Zimmanama

                                                                                                 Chitra Rani Saikia
                                                                                                Munsiff No 1, Tezpur
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